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INTRODUCTION 
 

In this case, the Cape Hatteras Access Preservation Alliance (“CHAPA”) has challenged 

the National Park Service’s (“NPS”) actions to severely curtail public access to the Cape 

Hatteras National Seashore Recreational Area (“CHNSRA” or “Park”).  Although Congress 

vested NPS with discretion to determine how to best implement its dual mandate to protect park 

resources and provide for public use and enjoyment of CHNSRA, that discretion is not 

unbounded.  It is both confined by the substantive requirements of the Administrative Procedure 

Act (“APA”), 5 U.S.C. §§ 701–706 (2012), National Park Service Organic Act (“Organic Act”), 

16 U.S.C. §§ 1, et seq., and Cape Hatteras National Seashore Recreation Area Enabling 

Legislation (“Enabling Act”), 16 U.S.C. §§ 459–459a-10, and subject to the procedural 

requirements of the National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321–4370h.  

Because NPS exceeded these bounds, CHAPA respectfully requests that the Court set aside 

NPS’s decision. 

ARGUMENT 
 

I. Plaintiffs Have Standing to Bring This Suit. 

Federal Defendants challenge CHAPA’s standing to pursue its NEPA claims.  Federal 

Defendants’ Memorandum in Support of Their Cross-Motion for Summary Judgment at 9-12 

(Nov. 4, 2013) (“Fed. Def. Memo.”).  Likewise, Defendant-Intervenors, for the first time, 

challenge both CHAPA’s constitutional and prudential standing to pursue claims under NEPA, 

the APA, the Enabling Act, and the Organic Act.  Defendant-Intervenors’ Memorandum of Law 

in Opposition to Plaintiff’s Motion for Summary Judgment and in Support of Defendants’ and 

Defendant-Intervenors’ Motions For Summary Judgment at 9-12 (Nov. 4, 2013) (“Def. Int. 

Memo.”).  In an earlier case relating to federal management of the area—involving the 
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designation of critical habitat for the piping plover at the Outer Banks under the Endangered 

Species Act (“ESA”)—and involving the parties to this case, the U.S. District Court for the 

District of Columbia (“D.C. District Court”) flatly rejected similar claims by the U.S. 

Department of the Interior and Defenders of Wildlife that CHAPA lacked constitutional and 

prudential standing to challenge agency actions that could impact off-road vehicle (“ORV”) use.  

CHAPA v. Norton, 344 F. Supp. 2d 108, 117-18 (D.D.C. 2004).  Federal Defendants’ and 

Defendant-Intervenors’ claims here are equally without merit.  

A. CHAPA Has Standing to Sue as an Organization. 

A plaintiff organization has standing in a representational capacity when “(a) its members 

would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are 

germane to the organization’s purpose; and (c) neither the claim asserted nor the relief requested 

requires the participation of individual members in the lawsuit.”  Hunt v. Wash. State Apple 

Adver. Comm’n, 432 U.S. 333, 343 (1977); see also Am. Canoe Ass’n v. Murphy Farms, Inc., 

326 F.3d 505, 517 (4th Cir. 2003).  

As stated in the Complaint and established in the Administrative Record, CHAPA has 

over 10,000 active members, Complaint for Declaratory and Injunctive Relief ¶ 7 (Feb. 9, 2012) 

(“Compl.”); Administrative Record (“AR”) 0032101; Declaration of John Couch, Exh. 1 ¶ 3 

(Jan. 9, 2014), (“Couch Decl.”), who, as the D.C. District Court has recognized, “regularly 

operate off road vehicles, the main means of accessing seashore beaches for both recreational 

and commercial purposes.  Off road vehicles provide recreational access to seashore beaches that 

is essential for the area’s tourist based economy.”  Compl. ¶ 8 (quoting CHAPA, 344 F. Supp. 2d 

at 116); AR 0032102 (“Recreational ORV users of the CHNS are the heart of OBPA’s 

membership.”); see also Couch Decl., Exh. 1 ¶¶ 4, 12-13.  As is clearly established, infra, by 
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instituting restrictions on this access, NPS’s Off-Road Vehicle Management Plan (“Final Plan”) 

directly injures the recreational, aesthetic, and economic interests of these members.  CHAPA’s 

clearly stated purpose is to prevent just such injury by “preserving and protecting a lifestyle 

historically prevalent . . . at CHNSRA” and by “protect[ing] and preserv[ing] local beaches 

within a framework of free and open beach access for all users.”  Compl. ¶ 7; AR 0032101; 

Couch Decl., Exh. 1 ¶ 3.  See also CHAPA, 344 F. Supp. 2d at 116 (“OBPA works with the 

National Park Service to develop a plan for the use and management of off-road vehicles that 

will protect the seashore’s resources without harming the area’s unique lifestyle and economic 

well-being”).  Accordingly, Defendant-Intervenors’ argument that CHAPA lacks standing to sue 

as an organization because it failed to allege that it has members injured by the Final Plan and 

that it has a purpose to which this lawsuit is germane is without merit and should be rejected.  

B. CHAPA Has Constitutional Standing. 

In order to establish the “irreducible constitutional minimum” of standing, a plaintiff must 

demonstrate that (1) it “suffered an injury in fact—an invasion of a legally protected interest which 

is (a) concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical; (2) 

there is a causal connection between the injury and the conduct complained of; and (3) it is likely, 

as opposed to merely speculative, that the injury will be redressed by a favorable decision.”  White 

Tail Park, Inc. v. Stroube, 413 F.3d 451, 458 (4th Cir. 2005) (quoting Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560-61 (1992)).  In a case involving a procedural injury such as this one—

where NPS arbitrarily restricted ORV use contrary to the Enabling Act and failed to comply with 

the procedural requirements of NEPA—CHAPA need not establish all of the normal standards for 

redressibility and immediacy, which are “relaxed.”  Defenders of Wildlife, 504 U.S. at 571-72 n.7. 
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Here there can be no question that CHAPA and its members face concrete, particularized, 

and actual injury.  By requiring the closure of certain areas of CHNSRA to ORV and pedestrian 

use, and otherwise restricting access at the Park, the Final Plan significantly limits the ability of 

CHAPA’s members and others to access the seashore areas of CHNSRA to use and enjoy Park 

resources by engaging in fishing, beachgoing, and other recreational or authorized commercial 

activities at the Park.  AR 0008464-69, 0013665-71, 0032100-04; Couch Decl., Exh. 1 ¶¶ 4-6; 

Declaration of Ted A. Hamilton, Exh. 2 ¶¶ 6-8 (Jan. 9, 2014) (“Hamilton Decl.”); Declaration of 

Robert B. Davis, Exh. 3 ¶¶ 6-7 (Jan. 9, 2014) (“Davis Decl.”).  This reduction in access also 

significantly impacts the demand for goods and services that local businesses (including those 

operated by CHAPA’s members) provide and impacts the tourist economy that is reliant on 

continued access to public lands via ORV use.  AR 0032100-04; Couch Decl., Exh. 1 ¶¶ 9, 12-13.  

CHAPA member and president John Couch has been directly injured by the flawed Final 

Plan.  Mr. Couch has long engaged in surfcasting (fishing from the beach), flounder gigging 

(fishing for flounder in the shallows near the beach in a flat-hulled boat), scalloping, clamming, 

oystering, gathering seashells, and going on family picnics within CHNSRA.  Couch Decl., Exh. 1, 

¶ 5; AR 0032101-02.  ORV use is necessary for Mr. Couch to access most of the beaches and 

engage in many of the recreational activities he participates in at CHNSRA.  Couch Decl., Exh. 1, 

¶¶ 6-8; AR 0032102.  Therefore, the Final Plan’s restrictions require Mr. Couch to cease or modify 

his activities, and substantially harm his recreational and aesthetic enjoyment of CHNSRA’s 

resources.  Couch Decl., Exh. 1 ¶ 5.  Tourism losses resulting from beach closures and other access 

restrictions resulting from the Final Plan also will significantly harm Mr. Couch’s economic 

interests as the owner of a small business that receives a significant percentage of its revenue from 
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tourists visiting the Outer Banks and whose customers have told him they are not returning due to 

closures.  Couch Decl., Exh. 1 ¶ 13.  

Other CHAPA members also are negatively impacted by the increased beach closures and 

access restrictions under the Final Plan.  For example, commercial fishermen who are entirely 

dependent upon ORV access to the CHNSRA in order to make a living will be severely impacted 

by the designation, and could be forced out of business entirely.  See AR 0032102-03; Declaration 

of Michael Oden Peele, Exh. 4 ¶¶ 5-6 (Jan. 10, 2014).  Elderly residents are unable to access areas 

for aesthetic enjoyment or gain the enjoyment of showing young grandchildren parts of CHNSRA 

they have been visiting for decades.  Hamilton Decl., Exh. 2 ¶¶ 6-7; Davis Decl., Exh. 3 ¶¶ 6-7.  

Landowners’ practical and economic property values have decreased as property near the seashore 

is less attractive to prospective buyers and renters.  Hamilton Decl., Exh. 2 ¶ 8. 

As the D.C. District Court explicitly recognized based on CHAPA’s assertion of similar 

injuries, CHAPA alleges injuries that are actual or imminent, CHAPA, 344 F. Supp. 2d at 117-18, 

and there can be no question that these injuries are causally related to the issuance of the Final 

Plan.  And as that court noted, “if, as here, ‘the suit is one challenging the legality of government 

action’ and ‘the plaintiff is himself an object of the action (or foregone action) at issue . . . there is 

ordinarily little question that the action or inaction has caused him injury, and that a judgment 

preventing or requiring the action will redress it.’”  Id. (quoting Defenders of Wildlife, 504 U.S. at 

561-62).  It is the activities of the recreational and commercial users of CHNSRA that are the 

direct object of the beach closures and access restrictions under the Final Plan.1  And these injuries 

                                                 
1  In fact, CHAPA and its parent organization Outer Banks Preservation Alliance (“OBPA”) 
were selected to participate in the failed negotiated rulemaking process because they represented 
members of the community NPS was proposing to regulate.  AR 0073942.  Similarly, this Court 
granted CHAPA’s motion to intervene in Defenders of Wildlife v. National Park Service, No. 
2:07-CV-45-BO (E.D.N.C. Dec. 14, 2007) in which Intervenors sought to ban ORV access in 
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can and would be remedied by remanding the Final Plan back to NPS so that the dictates of the 

Enabling Act, NEPA, and APA are properly followed.  See Massachusetts v. EPA, 549 U.S. 497, 

518 (2007) (“When a litigant is vested with a procedural right, that litigant has standing if there is 

some possibility that the requested relief will prompt the injury-causing party to reconsider the 

decision that allegedly harmed the litigant); see also Hodges v. Abraham, 300 F.3d 432, 444 (4th 

Cir. 2002) (stating that “a person entitled to a ‘procedural right,’… can thereby possess Article III 

standing without meeting all the normal standards for redressability and immediacy”) (citations 

and quotations omitted); Comm. to Save the Rio Hondo v. Lucero, 102 F.3d 445, 452 (10th Cir. 

1996) (“Under the National Environmental Policy Act . . . a plaintiff need not establish that the 

ultimate agency decision would change upon National Environmental Policy Act compliance.”) 

(citations and quotations omitted). 

Federal Defendants’ reliance on Wyoming v. U.S. Dep’t. of Interior, 674 F.3d 1220 (10th 

Cir. 2012) is misplaced.  Standing was rejected in Wyoming not because environmental harms 

arising out of restrictions on ORV use were per se insufficient, but because the government 

plaintiffs in that case were not able to assert individualized aesthetic and recreational injury—only 

economic and budgetary harm, id. at 1231-34, and general environmental harm.  Id. at 1236.  The 

recreational and aesthetic harms that CHAPA has alleged here are “environmental harm” 

sufficient to establish standing.  See Piney Run Pres. Ass’n v. Cnty. Comm’nrs of Carroll Cnty, 268 

F.3d 255, 263 (4th Cir. 2001) (“In an environmental case . . . a plaintiff need only show that he 

used the affected area, and that he is an individual ‘for whom the aesthetic and recreational values 

                                                                                                                                                             
CHNSRA and which resulted in the Consent Decree, based on the required standard that 
CHAPA as an intervenor “stand[s] to gain or lose by the direct legal operation of the district 
court’s jurisdiction.”  See AR 0032129 (quoting Teague v. Bakker, 931 F.2d 259, 261 (4th Cir. 
1976)).  



 
 

7 
 

of the area are lessened’ by the defendant’s activity.” (quoting Sierra Club v. Morton, 405 U.S. 

727, 735 (1972)). 

C. CHAPA Has Prudential Standing. 

Prudential standing requires that claims filed under the APA fall within the “zone of 

interests” protected or regulated by the underlying statute.  See Pye v. United States, 269 F.3d 459, 

466-67 (4th Cir. 2001).  

1. CHAPA Has Prudential Standing to Bring Its Enabling Act Claim. 

The Enabling Act specifically requires that certain lands and waters on the Outer Banks of 

North Carolina be “established, dedicated, and set apart as a national seashore recreation area for 

the benefit and enjoyment of the people.”  16 U.S.C. § 459 (emphasis added).  Congress’s direction 

in section 4 of the Enabling Act demonstrates that the preservation of access to CHNSRA to the 

recreational community was among the very interests it was seeking to protect: “certain portions of 

the area, deemed to be especially adaptable for recreational uses, particularly swimming, boating, 

sailing, fishing, and other recreational activities of similar nature, . . . shall be developed for such 

uses as needed.”  16 U.S.C. § 459a-2.  Therefore, CHAPA’s and its members’ interest in 

maintaining access to the beaches of CHNSRA in order to continue engaging in recreation as they 

have for years clearly fall within the “zone of interests” that the Enabling Act is designed to 

protect.  See Couch Decl., Exh. 1 ¶¶ 5, 9-10 (describing recreational activities CHAPA members 

engage in within CHNSRA, including fishing); Davis Decl., Exh. 3 ¶¶ 5, 7 (same); Hamilton Decl. 

Exh. 2 ¶¶  6-7. 

2. CHAPA Has Prudential Standing to Bring Its NEPA Claims. 

It is well settled that recreational and aesthetic interests “are plainly within the zone of 

interests protected by NEPA.”  Mountain States Legal Found. v. Glickman, 92 F.3d 1228, 1236 
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(D.C. Cir. 1996); see also S.C. Wildlife Fed’n v. Limehouse, 549 F.3d 324, 329 (4th Cir. 2008) 

(holding “harm . . . [to] members’ ability to use and enjoy the relevant area for a variety of . . . 

recreational, and aesthetic purposes” sufficient to establish prudential standing under NEPA); 

Comm. to Save the Rio Hondo, 102 F.3d at 448 (“Because the Committee seeks to protect its 

recreational, aesthetic, and consumptive interests in the land and water surrounding their village, 

their alleged injuries fall within the ‘zone of interests’ that the National Environmental Policy Act 

was designed to protect.”).  CHAPA and its members have alleged aesthetic and recreational 

injuries flowing from NPS’s restrictions on ORV use in CHNSRA and the effect that such 

restrictions have upon their ability to continue to use and enjoy the resources of the CHNSRA (as 

generations have).  Davis Decl., Exh. 3 ¶¶ 5,7 (describing “swimming, surf fishing, shell 

collecting, bird watching[,] star gazing . . .  sit[ting] and contemplate[ing] the awesome conflict of 

waves as the Labrador and Gulf currents collide at Cape Point . . . [and] pursuit of fish schools as 

they migrate along the beach.”); Hamilton Decl., Exh. 2 ¶ 7; Couch Decl., Exh. 1 ¶¶ 5, 8-10; supra 

Part I.B; AR 0013668-9.2  Individuals rely on ORVs to engage in these activities at CHNSRA, and 

their ability to engage in such activities would be curtailed or limited by beach closures and other 

                                                 
2  See Compl. ¶¶ 101, 106-07: 
 

Properly licensed individuals regularly use ORVs to transport 
families and friends and their gear to access large areas of 
CHNSRA inaccessible by paved roads, to engage in low-impact 
recreational activities such as fishing, swimming, surfing, and 
picnicking . . . . Without ORVs, much of the beaches within 
CHNSRA would be effectively off-limits to the recreational 
fishermen that have fished the waters of CHNSRA for generations. 
. . . Such restrictions would also significantly limit other 
recreational activities at CHNSRA, including flounder gigging 
(fishing for flounder in the shallows near the beach in a flat hulled 
boat), scalloping, clamming, oystering, gathering seashells, 
swimming, surfing, sunbathing, family picnicking, and other 
traditional recreational uses of the beach within CHNSRA.  
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access restrictions under the Final Plan, which is certainly a “foreseeable consequence” of the 

Final Rule.  Overseas Shipholding Grp., Inc. v. Skinner, 767 F. Supp. 287, 294 (D.D.C. 1991) 

(noting that harms need not be actual, but only “reasonably foreseeable”); see also N.M. Cattle 

Growers Ass’n v. U.S. Fish & Wildlife Serv., 81 F. Supp. 2d 1141, 1152, 1154 (D.N.M. 1999) 

(holding that plaintiff has standing to pursue his NEPA claim because “his aesthetic enjoyment, 

recreational opportunities and spiritual well-being have been adversely impacted” by the agency’s 

action, “partially due to anticipated reduced access to recreational areas and restrictions on 

camping”), rev’d on other grounds, 248 F.3d 1277 (10th Cir. 2001).  On this basis, the D.C. 

District Court has explicitly held that CHAPA’s interests in avoiding future recreational harms 

from management actions that could restrict ORV use “are within the zone of interests protected 

by [NEPA].”  CHAPA, 344 F. Supp. 2d at 118.  

While economic interests, on their own, may not fall sufficiently within NEPA’s zone of 

interests, contrary to Federal Defendants’ repeated assertions, CHAPA has not alleged only 

economic interests, and asserting economic harm does not destroy standing under NEPA.  See 

Monsanto Co. v. Geertson Seed Farms, 130 S. Ct. 2743, 2756 (2010) (“The mere fact that 

respondents also seek to avoid certain economic harms that are tied to the risk of gene flow does 

not strip them of prudential standing.”); Nat’l Helium Corp. v. Morton, 455 F. 2d 650, 655 (10th 

Cir. 1971) (granting standing to a plaintiff that suffered an economic injury but also alleged an 

environmental harm, noting that “the plaintiffs are not primarily devoted to ecological 

improvement, but they are not on this account disqualified from seeking to advance such an 

interest”).  This is true even if a plaintiff’s interest is “primarily economic.”  Ranchers Cattlemen 

Action Legal Fund United Stockgrowers of Am. v. U.S. Dep’t of Agric., 415 F.3d 1078, 1103 (9th 

Cir. 2005); Mountain States Legal Found., 92 F.3d at 1236 (explaining that “a plaintiff’s economic 
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interests do not blight his qualifying ones, such as aesthetic and environmental interests in the 

quality of public lands where he hikes, camps, fishes, etc. . . . NEPA standing is not limited to the 

‘pure of heart.’”) (quoting Realty Income Trust v. Ecker, 564 F.2d 447, 452-53 (D.C. Cir. 1977)). 

D. CHAPA Provided Appropriate Evidentiary Support For Its Standing Claims.  

Defendant-Intervenors’ assertion that CHAPA does not have standing rests largely on the 

proposition that insufficient evidence was presented in CHAPA’s complaint and motion for 

summary judgment to affirmatively establish standing.  Def. Int. Memo. at 12 (citing Sierra Club 

v. EPA, 292 F.3d 895, 900 (D.C. Cir. 2002).  Defendant-Intervenors are wrong.  As is appropriate 

at the pleading stage, where “general factual allegations of injury resulting from the defendant’s 

conduct may suffice,” Defenders of Wildlife, 504 U.S. at 561, CHAPA’s complaint alleged injury 

to members’ recreational interests, see Compl. ¶¶ 101, 106-07, and invoked its status as an 

organization whose members are harmed, Compl. ¶ 8, and whose purpose is to ensure 

environmentally responsible beach access.  Compl. ¶ 9.  The Administrative Record, which courts, 

including the U.S. Court of Appeals for the District of Columbia Circuit in Sierra Club, look to for 

evidence of standing, further evidences CHAPA’s standing.  Sierra Club, 282 F.3d at 900 (“no 

evidence outside the administrative record is necessary”) (emphasis added); see also Pub. Citizen 

v. Lockheed Aircraft Corp., 565 F.2d 708, 714 n.22 (D.C. Cir. 1977) (“We have taken great care in 

reviewing the full record to identify any and all evidence which . . . might support a finding of 

standing.”).  See, e.g., AR 0008465-67; 0032100-04 (establishing organization membership and 

purpose). 

Even according to Sierra Club, a plaintiff need only “supplement the [administrative 

record]” when “standing is not self-evident.”  292 F.3d at 900.  As argued, supra, as a membership 

organization whose “members regularly operate off road vehicles . . . [that] provide recreational 
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access to [CHNS] seashore beaches,” Compl. ¶ 8, CHAPA’s standing, as an object of the NPS 

regulation, is self-evident.  In a later case, the court further clarified the dicta of Sierra Club, 

noting that “nothing in Sierra Club suggests that it is intended to create a ‘gotcha’ trap whereby 

parties who reasonably think their standing is self-evident nonetheless may have their cases 

summarily dismissed if they fail to document fully their standing at the earliest possible stage in 

the litigation.”  Am. Library Ass’n v. FCC, 401 F.3d 489, 493 (D.C. Cir. 2005).  Given CHAPA’s 

significant historical participation in the planning and rulemaking efforts and litigation—involving 

both the Federal Defendants and Defendant-Intervenors—relating to federal decisions bearing on 

the management of access to and use of CHNSRA, it is difficult to see how CHAPA’s standing 

could be any more self-evident. 

Courts have held that it is appropriate to submit evidence of standing once it has been 

challenged.  See Ctr. for Biological Diversity v. Norton, 163 F. Supp. 2d 1297, 1299 (D.N.M. 

2001) (holding that Plaintiff “bears the burden of proving standing only ‘[i]n response to a 

summary judgment motion’”) (quoting Defenders of Wildlife, 405 U.S. at 561).  In fact, the U.S. 

Court of Appeals for the Fourth Circuit has held that evidence of standing may be presented, for 

the first time, as late as at the Court of Appeals if standing was not contested until that time.  

Piedmont Envtl. Council v. U.S. Dep’t of Transp., 58 F. App’x 20, 23-24 (4th Cir. 2003) 

(unpublished) (per curiam) (stating that “where a challenge to standing is raised for the first time 

on appeal, additional evidence may be submitted to the court of appeals”).  Unlike Sierra Club, in 

a case where, as here, “the first time standing was even challenged was in [a] memorandum in 

support of [a] cross-motion,” the court determined that “there is no hard and fast rule that failure to 

attach said affidavits to an opening brief automatically divests a plaintiff of Article III standing.”  

Am. Farm Bureau Fed’n v. EPA, Civil No. 1:11-CV-0067, 2013 WL 5177530, at *17 (M.D. Pa. 
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Sept. 13, 2013) (unpublished).  Although CHAPA believes that it has sufficiently asserted 

standing, now that Federal Defendants and Defendant-Intervenors have challenged standing, 

additional affidavits are attached to further support these assertions. 

II. NPS Failed to Comply with the CHNSRA Enabling Act. 

As argued in CHAPA’s Memorandum, and contrary to the arguments of Federal 

Defendants and Defendant-Intervenors, NPS’s issuance of the Final Plan and Final Environmental 

Impact Statement (“FEIS”) for CHNSRA violates provisions of the Enabling Act.  Memorandum 

of Points and Authorities in Support of Plaintiff Cape Hatteras Access Preservation Alliance’s 

Motion for Summary Judgment at 5-9 (July 10, 2013) (“Pl. Memo.”).  The Enabling Act provides 

that CHNSRA, “shall be, and is, established, dedicated, and set apart as a national seashore 

recreational area for the benefit and enjoyment of the people” and, as much as it may pain Federal 

Defendants and Defendant-Intervenors to admit, “shall be known as the Cape Hatteras National 

Seashore Recreational Area.”  16 U.S.C. § 459 (emphasis added).  And while it does provide for 

exercise of the administration, protection, and development of CHNSRA under the NPS’s 

discretion subject to the provisions of the Organic Act, 16 U.S.C. § 459a-1, the Enabling Act does 

not, as Federal Defendants and Defendant-Intervenors would have this Court believe, end there.  

Rather, section 4 of the Enabling Act directs that “certain portions of the area, deemed to be 

especially adaptable for recreational uses, particularly swimming, boating, sailing, fishing, and 

other recreational activities of similar nature, . . . shall be developed for such uses as needed” while 

the remainder of the area “shall be permanently reserved as a primitive wilderness and no 

development of the project or plan for the convenience of visitors shall be undertaken which would 

be incompatible with the preservation of the unique flora and fauna or the physiographic 

conditions now prevailing in this area.”  16 U.S.C. § 459a-2. 
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Federal Defendants and Defendant-Intervenors both, however, suggest that this language of 

the Enabling Act is meaningless, completely subsumed by the Organic Act.  Yet, Congress clearly 

provided for different areas of the Park to be managed differently—it is impossible to develop 

areas of a park for recreational uses and at the same time reserve them as a primitive wilderness.  

And, even if this Court were to find that the statutory language is not clear and unambiguous, 

NPS’s interpretation of it was an impermissible one:  it was unreasonable that, in determining 

where and to what extent to continue to authorize ORV use for access to recreational uses, NPS did 

not consider what areas are “especially adaptable for recreational uses,” 16 U.S.C. § 459a-2, and 

are to be developed and managed for such uses and what areas should be managed as primitive 

wilderness.  

In their attempts to refute CHAPA’s Enabling Act argument, Federal Defendants and 

Defendant-Intervenors both grossly mischaracterize that argument.  CHAPA did not attempt to 

frame the question at issue as “‘whether NPS acted contrary to the Enabling Act by failing to 

consider whether certain areas of’ the National Seashore are or should be categorized a certain 

way.”  Fed. Def. Memo. at 3 (quoting Pl. Memo. at 6).  Even more egregiously, CHAPA did not 

argue that “the Enabling Act obliges NPS to favor recreational uses of a national park unit over 

conservation, and that Defendants violated the Act by designing the Final Rule to protect natural 

resources” or that it requires that ORV-based recreation be prioritized over other uses.  Def. Int. 

Memo. at 13, 14; Fed. Def. Memo. at 22.  Indeed, while Defendant-Intervenors devote more than 

five pages to the issue, it has no relevance whatsoever to CHAPA’s Enabling Act argument.  

Instead, CHAPA’s argument is simple:  NPS must give effect to the language of a park enabling 

act when that language is relevant to its planning decisions, harmonizing it with the Organic Act 

when the acts are in conflict (which in this case, they are not).  Here, this means that, in developing 
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the Final Plan, at a minimum, NPS should have meaningfully considered whether ORV use should 

be managed differently in areas “deemed to be especially adaptable for recreational uses” from 

other Park areas.  This, NPS failed to do.  

While Federal Defendants are correct that NPS has discretion to provide for the 

administration, protection, and development of the national parks, that discretion is not, as they 

suggest, unfettered.  Fed. Def. Memo. at 3.  If NPS exercises its discretion in a manner that is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” the APA 

provides for the agency’s action to be held unlawful and set aside.  5 U.S.C. § 706(2)(A); see, e.g., 

Ohio River Valley Envtl. Coal., Inc. v. Kempthorne, 473 F.3d 94, 102-3 (4th Cir. 2006).  Under the 

APA’s arbitrary and capricious standard, a reviewing court must determine whether an agency’s 

decision was based on a consideration of the relevant factors and whether there has been a clear 

error of judgment.  See City of Alexandria, Va. v. Fed. Highway Admin., 756 F.2d 1014, 1017 (4th 

Cir. 1985).  CHAPA seeks simply to hold NPS to these well-established standards. 

CHAPA does not, as Federal Defendants assert, “misconstrue[] the Enabling Act,”  Fed. 

Def. Memo. at 3, and Federal Defendants provide no explanation as to how it has done so.  Federal 

Defendants argue that “[t]he Enabling Act does not impose any restrictions on NPS’s discretion to 

manage ORV use within the National Seashore, beyond the requirements of the Organic Act.”  

Fed. Def. Memo. at 3-4.  This statement is not only wrong, but even the cases cited by Federal 

Defendants do not support it.  This case does not involve, as did both WildEarth Guardians v. NPS 

and Grunewald v. Jarvis, a conflict between a provision of the Organic Act and a provision of the 

Park’s enabling statute.  See WildEarth Guardians v. NPS, 703 F.3d 1178, 1188-90 (10th Cir. 

2013) (harmonizing conflicting statutory provisions governing the hunting and killing of wildlife); 

Grunewald v. Jarvis, 930 F. Supp. 2d 73, 84-86 (D.D.C. 2013) (similar).  
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Even if there was an inconsistency between the statutes, NPS may not simply ignore the 

Enabling Act.  As Congress declared in the 1970 amendments to the Organic Act, “[e]ach area 

within the national park system shall be administered in accordance with the provisions of any 

statute made specifically applicable to that area,” as well as other applicable authorities, 

“including, but not limited to the [Organic Act].”  16 U.S.C. § 1c(b).  As the House Committee 

Report on this provision explained, “[t]o the extent that the authorizing legislation [of an individual 

park system unit] is inconsistent with the general administrative statutes made applicable to all 

units of the system, the language of the specific authorization is controlling, but otherwise the 

basic guidance afforded by the statutes enumerated above [which included the Organic Act] would 

be uniformly applicable.”  H.R. Rep. No. 91-1265 (1970) reprinted in 1970 U.S.C.C.A.N. 3785, 

3787. 

Here, there is no reason that NPS could not have given effect to both the Organic Act and 

section 4 of the Enabling Act in developing its Final Plan.3  And, even in WildEarth Guardians, 

the court interpreted the conflicting provisions in a manner that gave effect to both the provision of 

the Organic Act and the provision of the park enabling statute.  WildEarth Guardians, 703 F.3d at 

1189-90.  That is all CHAPA seeks here. 

Finally, Defendant-Intervenors’ argument that the Enabling Act “show[s] a clear 

congressional intent to preserve Cape Hatteras National Seashore in as natural a state as possible 

(‘said area shall be permanently reserved as a primitive wilderness’) and protecting all of the park 

                                                 
3  While the court in Grunewald states that “[d]eference to a park’s Enabling Act is proper 
when it ‘directly and specifically’ speaks to issues contrary to the ‘values and purposes’ of the 
broader national park system,” any limitation that this passage might suggest with respect to 
deference to a park’s enabling statute only comes into play where there is a conflict.  Grunewald, 
930 F. Supp. 2d at 85.  In the absence of a conflict, there is no issue; the provisions of the 
enabling statute must be followed as specified by Congress.  Moreover, even when two related 
statutes appear to conflict, courts have a duty to construe them harmoniously and give each 
effect.  Morton v. Mancari, 417 U.S. 535, 551 (1974). 
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from incompatible development, with certain areas being developed for such low-impact activities 

as swimming” is unsupported and not even argued by Federal Defendants.  Def. Int. Memo. at 14.  

In fact, boating, sailing, and fishing—all specifically identified in the Enabling Act—all require 

some infrastructure to support those activities (e.g., ramps, marinas, etc.).  And even Defendant-

Intervenors admit that “limited beach driving is not necessarily precluded by the statute.”  Id.  

III. NPS Failed to Meaningfully and Accurately Assess Social and Economic Impacts. 

As set forth in CHAPA’s Memorandum, NPS failed to take a “hard look” at the social 

and economic impacts of the Final Plan’s restrictions on ORV and pedestrian beach access and 

use.  Pl. Memo. at 9-40.  The analysis in the FEIS reflects a continuing pattern of understating 

impacts on those small businesses and local communities who will bear the brunt of the negative 

impacts of the Final Plan.  

CHAPA’s complaints concerning NPS’s assessment of the social and economic impacts 

of the Final Plan and its alternatives stem not, as Federal Defendants allege, simply from 

“CHAPA’s basic unhappiness with the Plan,” Fed. Def. Memo. at 16, but from the inadequacy of 

and serious flaws with that assessment.  Although Council on Environmental Quality (“CEQ”) 

regulations do not require an EIS for a project with solely economic or social implications, 

“[w]hen an environmental impact statement is prepared and economic or social and natural or 

physical environmental effects are interrelated,” as they are here, “then the environmental impact 

statement will discuss all of these effects on the human environment.”  40 C.F.R. § 1508.14 

(2013) (emphasis added); see Friends of the Boundary Waters Wilderness v. Dombeck, 164 F.3d 

1115, 1130 (8th Cir. 1999) (effects on local communities, job loss, and effects on local business 

were all properly included in impacts analysis under NEPA); City of Rochester v. U.S. Postal 

Serv., 541 F.2d 967, 973-74 (2d Cir. 1976) (holding that agency failed to comply with NEPA 
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requirements by neglecting to consider impacts of transfer of employees during postal facility 

relocation, including loss of job opportunities and economic deterioration of community); Cape 

Henry Bird Club v. Laird, 359 F. Supp. 404, 418 (W.D. Va. 1973) (reiterating that NEPA is a 

full-disclosure statute to inform decisionmakers of environmental as well as economic effects); 

DOI, NPS, Director’s Order #12: Conservation Planning, Environmental Impact Analysis and 

Decision Making, Handbook for Environmental Impact Analysis 5 (2011) (hereinafter “DO-12 

Handbook”), available at http://planning.nps.gov/document/do12handbook1.pdf (“While NEPA 

is only triggered when there is a physical impact on the environment, the CEQ regulations 

require analysis of social and economic effects in both an EA and an EIS. Social and economic 

impacts should be analyzed in any NEPA document where they are affected.”).  CHAPA’s 

concerns relating to economic and social impacts clearly are interrelated with the environmental 

effects of the Final Plan, and therefore must be addressed in the FEIS. 

Federal Defendants’ attempts to dismiss CHAPA’s arguments concerning the flaws in the 

FEIS’s assessment of social and economic impacts as matters of simple “characterization” are 

misplaced.  NPS was required to provide a meaningful assessment of social and economic 

impacts in the FEIS.  NPS’s DO-12 Handbook provides guidance on how to do so.  It states that 

“[t]he role of NPS NEPA documents is to fairly, objectively, and candidly display the projected 

impacts of each alternative.”  DO-12 Handbook at 54.  Without clear and correct assessment, an 

alternatives analysis is useless.  Id.  It also states that such an assessment can only be made if 

“[i]mpacts . . . [are] quantified as much as possible and described in terms of their context, 

duration, and intensity.”  Id.at 55, 56.  “The measurement of impact must be accurate, 

scientifically credible, and understandable to a lay readership.”  Id.at 55. 
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CHAPA’s Memorandum demonstrates that the FEIS’s discussion of social and economic 

impacts is not in accordance with these directives.  Rather, it reflects a broad effort to downplay 

the disproportionate severity of those impacts on local communities and on small businesses in 

those communities.  Pl. Memo. at 17-18.  Federal Defendants attempt to defend NPS’s use of a 

larger region of influence (“ROI”) based on the FEIS’s statement that the towns north of 

CHNSRA (Nags Head, Kill Devil Hills, and Kitty Hawk) have larger populations, larger 

business communities, and a larger economic base, with the result that “smaller relative changes 

to businesses north of the park could generate similar total revenue changes to the changes 

experienced in the villages within the Seashore.”  Fed. Def. Memo. at 18 (quoting AR 0038060).  

But Federal Defendants’ argument only reinforces CHAPA’s point: by including these more 

distant, larger, and very socially and economically different communities in the ROI, the FEIS 

grossly understated the true social and economic impacts of the Final Plan on the local 

communities most affected by it.  And these impacts go far beyond only “total revenue changes.”  

They include job losses and business closures that can have severe physical and economic 

trickle-down impacts in small communities like the Seashore villages. 

Moreover, Federal Defendants’ attempt to dismiss CHAPA’s arguments regarding the 

arbitrary and capricious nature of NPS’s assessment of the Final Plan’s economic impacts on 

small businesses as “confusion over the nomenclature” is nonsensical.  Fed. Def. Memo. at 17 

n.4.  The FEIS expressly recognizes that the Final Plan could disproportionately affect small 

businesses.  Pl. Memo at 17.  Federal Defendants’ attempt to explain away the FEIS’s 

inconsistent determination of impacts on small businesses as “negligible” to “moderate,” when 

the possibility of disproportionate impacts on small businesses clearly corresponds to “major” 
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small business impacts, by somehow redefining what it means by “disproportionate” is no more 

than obfuscation.  

 Further, Federal Defendants attempt to clarify that “to the extent that CHAPA’s critique 

is based on ‘what visitation might have been without the Interim strategy or consent 

decree’ . . . it is based on the incorrect understanding of a proper ‘no action’ alternative.”  Fed. 

Def. Memo. at 18-19, n.5 (quoting Pl. Memo. at 19).  However, CHAPA’s argument was simply 

in response to the FEIS’s statement that its conclusions regarding potential impacts to visitation 

were made without information regarding “what visitation might have been without the Interim 

strategy or consent decree.”  Pl. Memo. at 19 (quoting AR 0038334).  Rather than being based 

on CHAPA’s “incorrect understanding of a proper ‘no action’ alternative,” this statement by the 

NPS concedes that such conditions do reflect the proper baseline for comparison and thus a 

proper no action alternative. 

Moreover, Federal Defendants’ assumption that economic impacts on local businesses 

will be minimized is flawed.  As indicated in CHAPA’s Memorandum, this assumption is based 

on NPS’s arbitrary and unsupported selection of the low range of economic impacts.  Pl. Memo. 

at 19-20.  Defendant-Intervenors claim that CHAPA has isolated a single aspect of the economic 

analysis to dispute Federal Defendants’ selection of a low range of impacts.  This is not the 

case—CHAPA looked comprehensively at the economic analysis, which on an overall basis 

indicates that Federal Defendants’ decision to minimize the level of impact on local businesses 

was arbitrary and unsupported by the record.  See Pl. Memo. at 19-20.  

Federal Defendants’ argument that CHAPA’s claim regarding the inability to complete 

proper NEPA analysis based on the Consent Decree deadline is not well founded and is belied by 

the record.  First, the multiple requests by the public and Members of Congress to extend the 
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comment period on the Draft Environmental Impact Statement (“DEIS”) were rejected because 

of concern for meeting the Consent Decree’s deadline.  AR 0025803, 0025809-10, 0026156-67, 

0026220, 0038673.  CHAPA similarly requested an extension of the comment period for the 

DEIS based upon its concern regarding the sufficiency of the period allowed for comments.  AR 

0008471.  

It is unclear what Federal Defendants are referring to when they state that “NPS 

undertook some additional analysis.”  Fed. Def. Memo. at 19.  It is the additional analysis not 

undertaken pursuant to the Regulatory Flexibility Act, 5 U.S.C. §§ 601, et seq. (“RFA”) that 

concerns CHAPA.  Contrary to Federal Defendants’ assertion in its Memorandum, CHAPA did 

not concede that an RFA analysis was not required.  In fact, CHAPA argued that NPS’s 

conclusion that there would be only indirect effects was inaccurate, given the recognition of 

impacts from regulated use on fishermen and businesses.  AR at 0024995.  Defendant-

Intervenors’ claim that the Superintendent “corrected a misunderstanding” as to impacts is only 

accurate insofar as it modified the type of direct impact on commercial fishermen and local 

businesses—it was not a recognition of the existence of indirect impacts instead of direct 

impacts.  Id.  The correction referred to the impacts of regulated access rather than the need to 

purchase a permit.  Id. 

Lastly, as CHAPA argued, it was unreasonable and contrary to the letter and spirit of 

NEPA for NPS not to provide for public review and comment on the small business and visitor 

intercept surveys, ORV ramp counts, and revisions to the preferred alternative, which presented 

significant new information relevant to environmental concerns and bearing on the proposed 

action and its impacts.  See Pl. Memo. at 22; 40 C.F.R. § 1502.9(c)(1).  Federal Defendants 

notably fail to respond to this argument in their Memorandum. 
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IV. NPS Failed to Consider an Adequate Range of Alternatives.  

As an initial matter, neither Federal Defendants nor Defendant-Intervenors address 

CHAPA’s argument that the “wide range of alternatives” NPS purportedly considered are for 

different birds in different stages of their life cycles.  Pl. Memo. at 27.  The lack of analysis of a 

wide range at each stage in the life cycle of each different bird is an important consideration that 

NPS failed to take into account when determining what would be a reasonable range of 

alternatives.  See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971); Pl. 

Memo. at 24-29.  

As CHAPA argued in its Memorandum, NPS failed to consider a reasonable range of 

alternatives when it used the same buffer distances in each of its alternatives, and then 

correspondingly failed to assess environmental impacts associated with distinct buffers.  Pl. 

Memo. at 26-27.  Although Federal Defendants appear to want to dismiss buffers as a minor 

element of the Final Plan, Fed. Def. Memo. at 20, the fact of the matter is that buffer distances 

are critically important to closures and restrictions on ORV and pedestrian access to the beaches.  

While Federal Defendants claim that they “did consider different buffer distances in the EIS,” 

Fed. Def. Memo. at 21 (citing AR 0037832-33, 0037856-59, 0037893-94, 0037896, 0037898-

900, 0037902-04, 0038011, 0038022),  these cites all support CHAPA’s argument that the 

“different” buffer distances were not presented and discussed as alternatives, but rather simply as 

different buffer distances that would apply to particular species at particular stages of those 

species’ life cycles.  See also AR 0037840 (stating that, under Alternative F, “one set of standard 

buffers, similar to the ML2 buffers in the other action alternatives, would be used”).4  Thus, each 

                                                 
4 Although AR 0038011 (“Table 28. Buffer Distances Recommended for American 
Oystercatchers”) and AR 0038022 (Table 31. Recommended Buffer Distances for Colonially 
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of the four action alternatives provided for the exact same 75-meter breeding behavior/nest 

buffer for piping plovers, and the exact same 1,000-meter buffer for unfledged piping plover 

chicks.  AR 0037904 (Table 11).5   

In addition, Federal Defendants’ attempt to dismiss CHAPA’s concerns that a range of 

buffer distances should be considered as “vague assertions” without “scientific basis” is 

untenable.  Fed. Def. Memo. at 21.  CHAPA referred NPS to scientific studies on buffers, and 

specifically the science upon which the buffer distance decision was based.  AR 0008471, 

0008473-74; see Pl. Memo. at 32-38; see also AR 0038564-66.  NPS’s failure to consider an 

appropriate range of buffers without proper scientific basis was arbitrary and capricious and in 

disregard of its responsibilities under NEPA.  See Pl. Memo. at 24-25.  Federal Defendants 

simply are wrong in stating that there is no scientific basis for consideration of a wider range of 

buffers than it took into account.  NPS can, as Federal Defendants assert, engage in “line-

drawing,” but it cannot draw the line so narrowly that any reasonable alternatives as to a critical 

element of agency action are excluded from consideration.   

                                                                                                                                                             
Nesting Waterbirds”) do list different buffer distances for those species, again, these data were 
not presented or considered by NPS as alternatives. 
5  See also AR 0038566:  
 

Rather than reflect any independent consideration of the multiple 
objectives that the NPS must weigh in developing its ORV 
management plan, and consider any alternative buffer distances in 
any of its action alternatives, the DEIS simply adopted the buffer 
distances specified in the USGS protocols and Piping Plover 
Recovery Plan.  By their own admission, however, “[these 
protocols do not attempt to balance the need for protection of these 
species with other activities that occur at CAHA.”  Cohen, J.B., 
Erwin, R.M., French, J.B., Jr., Marion, J.L., and Meyers, J.M., 
2010, A review and synthesis of the scientific information related 
to the biology and management of species of special concern at 
Cape Hatteras National Seashore, North Carolina: U.S. Geological 
Survey Open-File Report 2009-1262, at 99. 
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Second, contrary to Federal Defendants’ and Defendant-Intervenors’ assertions that NPS 

explained its reasoning regarding buffers, Fed. Def. Memo. at 21; Def. Int. Memo. at 31, NPS 

failed to articulate a rational connection between the buffers available for use and the ultimate 

decision to choose highly restrictive buffers.  Federal Defendants point to NPS’s response to 

comments as the reasoning behind making particular buffer choices.  Fed. Def. Memo. at 21 

(citing AR 0038564-67, 0038567-69, 0038688-90).  However, these responses do not provide 

sufficient rationale for rejecting the wide range of buffers suggested by commenters or for NPS’s 

selection of the various buffers included in the Final Plan.  

In addition, Defendant-Intervenors point to the explanation provided in the FEIS itself 

regarding the establishment of buffers as a sufficient explanation of the process by which buffers 

were chosen.  Def. Int. Memo. at 32.  They also cite the support of resource agencies as an 

indicator of sufficient consideration of buffers.  Id. at 34.  The problem with Defendant-

Intervenors’ argument is two-fold.  First, NPS’s entire rationale regarding choice of buffers is a 

general statement that it is based on the best available science and NPS’s practical knowledge.  

AR 0037832.  It provides an example of its choice of one buffer, then claims that all other 

buffers were chosen in the same manner.  AR 0037832-33.  Such a vague explanation for a 

decision with large impacts is patently insufficient.  Second, Defendant-Intervenors cite the 

North Carolina Wildlife Resource Commission’s (“WRC”) support for buffer distances out of 

context with the rest of its comments.  Defendant-Intervenors omit the section of WRC’s 

comments that specifically question the scientific basis for the ML2 buffers, which were NPS’s 

ultimate choice of buffers in the FEIS.  AR 0008461, 0038566.   

Additionally, NPS’s rationale for using fixed rather than floating closures is unsupported 

by the evidence in the record.  Federal Defendants claim that NPS considered floating closures 
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and adequately explained its reasoning for using fixed closures, Fed. Def. Memo. at 21-22, and 

Defendant-Intervenors claim that the topic of floating closures was “excluded from Alternative F 

for a variety of legitimate reasons” including simplifying resource management and increasing 

predictability of visitor experience.  Def. Int. Memo. at 37 (citing AR 0038689).  The evidence in 

the record, however, does not support this reasoning.  As CHAPA explained, the concept of 

fixed closures is fundamentally inconsistent with the dynamic nature of the Outer Banks of North 

Carolina environment.  Indeed, even in the time between the DEIS and the FEIS, NPS found it 

necessary to revise its maps depicting ORV routes and closures in the FEIS to reflect accurately 

“changes in the land area that have occurred since the development of the DEIS.” AR 0038589.  

NPS also changed the description of the Hatteras Inlet spit from the Proposed Rule description 

because of the changes resulting from Hurricane Irene in August 2011.  See Special Regulations, 

Areas of the Nat’l Park Sys., Cape Hatteras Nat’l Seashore – Off-Road Vehicle Mgmt., 77 Fed. 

Reg. 3123, 3138 (Jan. 23, 2012).  

The need for changes like these over a period of months cannot be adequately addressed 

by a periodic review procedure that is to occur regularly every five years.  AR 0037833-34.  

Though NPS claims using fixed closures will provide more predictability to visitors, storm 

events, and the constant changing of species’ habitat are clearly documented in the record, 

showing that fixed closures do not address these issues to provide sufficient predictability.  

Pl. Memo at 38; AR 0013086-87.  Moreover, the buffers provided for under the Final Plan add 

such significant uncertainty and unpredictability with regard to what areas may be accessible by 

the public at any given time that the alleged benefit of fixed closures to visitors is illusory at best.  

NPS’s rationale for using fixed rather than floating closures simply runs contrary to the evidence 

in the record, and is therefore arbitrary and capricious. 



 
 

25 
 

In addition, Federal Defendants miss the mark when disputing the applicability of Town 

of Matthews to this case.  Town of Matthews v. U.S. Dep’t of Transp., 527 F. Supp. 1055 

(W.D.N.C. 1981); Fed. Def. Memo. at 22.  CHAPA does not claim that NPS’s protection of 

CHNSRA under the Organic Act and ensuring consistency with statutory responsibility is a 

purpose of a project that can be disregarded.  Fed. Def. Memo. at 22  In fact, CHAPA has sought 

through this lawsuit to hold NPS to its statutory obligations under the Organic Act and the 

Enabling Act.  When fulfilling the objectives of the project, which are interpretations of NPS’s 

statutory responsibility, NPS was required to consider those alternatives that “meet project 

objectives to a large degree, although not necessarily completely.”  DO-12 Handbook at 20.  

NPS provides no reasoning as to why the buffers it failed to consider would not have met most of 

the objectives of the project, even if not all of them.  Pl. Memo. at 27-28.  Town of Matthews 

simply makes clear that not achieving all the objectives of a project is not a sufficient reason to 

disregard an alternative.  Accomplishing some or most of the objectives of the project and being 

compliant with applicable statutes are not mutually exclusive goals. 

V. NPS Failed to Appropriately Establish a Baseline For Environmental Review. 

The alternatives analysis is the “heart” of any EIS.  N.C. Alliance for Transp. Reform, 

Inc. v. U.S. Dep’t of Transp., 151 F. Supp. 2d 661, 689 (M.D.N.C. 2001); 40 C.F.R. § 1502.14.  

Part of the “heart” is an accurate description of the no action alternative.  See 40 C.F.R. 

§ 1500.1(b) (requiring that information be of high quality, and stating that accurate scientific is 

essential to NEPA implementation).  CEQ’s guidance, the often regarded Forty Questions, 

expressly talks in terms of “the” no action alternative, not alternatives, or even “a” no action 

alternative.  Indeed, CEQ emphasizes how “the” no action alternative might be different for 
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ongoing agency actions, such as land use plans, and newly proposed projects.6  Forty Most Asked 

Questions Concerning CEQ’s National Environmental Policy Act Regulations, 46 Fed. Reg. 

18,026, 18,027 (Question 3) (Mar. 23, 1981).  The reason for this is how the agency must 

calculate the baseline from which the incremental environmental effects of the proposed action 

are evaluated: “This analysis provides a benchmark, enabling decisionmakers to compare the 

magnitude of environmental effects of the action alternatives.”  Id.; see generally Albert M. 

Ferlo, Karin P. Sheldon, Mark Squillace, The NEPA Litigation Guide 110-11 (2012) (describing 

how the no action alternative may differ depending upon the nature of the action).  And when 

CEQ addresses a “preferred alternative,” for instance, which generally connotes the 

identification of only one, it expressly notes the possibility of more than one preferred 

alternative—what it omits doing with the no action alternative.  40 C.F.R. § 1502.14(e).  NPS’s 

DO-12 Handbook equally commands that the agency prepare only a single, “the,” no action 

alternative, explaining how the singular no action alternative provides “an accurate baseline to 

compare against action alternatives.”  DO-12 Handbook at 21.  After all, there can be only one 

baseline.  The failure to identify accurately “the” no action alternative, therefore, taints the entire 

NEPA process, because neither the agency nor the parties are afforded an accurate environmental 

picture of the conditions against which the effects of the proposed actions are to be evaluated.  

The leading treatise on NEPA, when discussing the no action alternative, makes this point when 

observing that the failure to capture accurately the baseline can justify invalidating the NEPA 

process.  Daniel Mandelker, NEPA Law and Litigation  § 10:29 (2013).  That is precisely what 

happened here, as explained in plaintiffs’ motion for summary judgment. 

                                                 
6  The use of a “singular” no action alternative dates back to the beginning of NEPA’s 
regulations.  See CEQ, NEPA-Regulations, Implementation of Procedural Provisions, 43 Fed. 
Reg. 55,977, 55,983 (Nov. 29, 1978). 
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 Federal Defendants do not dispute the importance of assessing a no action alternative for 

purposes of capturing an accurate baseline.  Fed. Def. Memo. at 12-13.  Yet they seek to deflect 

the agency’s abuse of the NEPA process by instead obfuscating the issue by first suggesting that 

more alternatives are better, id. at 13-14, even though that is not the issue, and then combing 

over 40 years of the most litigated environmental statute to find a few district court decisions and 

one unreported non-precedential U.S. Court of Appeals for the Ninth Circuit case suggesting that 

two no action alternatives might be acceptable.7  But these cases fail to support the Federal 

Defendants’ argument.  To begin with, the court in Montana Wilderness Ass’n v. McAllister 

describes one of the two purported “no action” alternatives in a single cryptic paragraph, but a 

careful reading of the case suggests not two “no action” alternatives, but rather a challenge to 

“Alternative 2” modeling “future management actions that might be taken to implement the 

decision.” This assuredly is an alternative, but inappropriately is labeled as a “no action” 

alternative.   

The citation to Friends of the East Fork, Inc. v. Thom is equally inapt.  There, in the 

context of a complicated review of the granting of an Incidental Take Permit (“ITP”) under the 

                                                 
7  Fed. Def. Memo at 14-15 (citing Montana Wilderness Ass’n v. McAllister, 460 F. App’x. 
667, 2011 WL 6046248, *1 (9th Cir. 2011) (unpublished); Friends of the East Fork, Inc. v. 
Thom, 688 F. Supp. 2d 1245, 1256 (W.D. Wash. 2010); Conservation Nw. v. Rey, 674 F. Supp. 
2d 1232, 1244-46 (W.D. Wash. 2009); Pamlico-Tar River Found. v. U.S. Army Corps. of Eng’rs, 
329 F. Supp. 2d 600 (E.D.N.C. 2004)).  Intervenors avoid whether a single no action alternative 
is appropriate by instead claiming that CHAPA has failed to identify an appropriate no action 
alternative.  Def. Int. Memo. at 23.  They then proceed to argue that the appropriate no action 
alternative is the status quo as presented by the Consent Decree (creatively suggesting that 
management under the Consent Decree somehow is an “unmodified plan”), and that the use of a 
second no action alternative under interim management is appropriate under Center for 
Biological Diversity v. BLM, yet with no real explanation.  Id. at 24-26 (emphasis added).  But 
this entirely obfuscates the importance of establishing a meaningful baseline. 
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ESA, the court intimated that the service had reviewed two no action alternatives,8 but in fact 

these were not the type of “baseline” no action alternatives for government proposed activities.  

Here again, a careful reading of the case demonstrates that what was identified as a no action 

alternative included a different proposed configuration for proposed gravel mining operations—

far from a no action alternative that would have looked at baseline conditions assuming no 

issuance of an ITP.  The difficulty is that the private proponent of the ITP offered two possible 

scenarios of what it would do if the service denied the request for an ITP.  And so the Fish and 

Wildlife Service and the National Marine Fisheries Service appropriately modeled the two 

proposed scenarios offered by the proponent.  688 F. Supp. 2d at 1256.  Indeed, the court in 

Friends of East Fork elsewhere emphasized the importance of an accurate baseline analysis 

when it invalidated under the ESA the baseline for the biological opinion.  Id. at 1257.   

Next, in Pamlico-Tar River Foundation, the issue was neither litigated, nor explored.  

Rather, the U.S. Army Corps of Engineers (“Corps”) and the applicant apparently considered in 

the interim, while developing environmental documentation, various proposed arrangements that 

would have averted the need for a permit under the Clean Water Act.  One of those arrangements 

would have been importing phosphate from Morocco, which the agency declined to consider.  

The Corps merely rejected considering that alternative.  329 F. Supp. 2d at 615.  Nothing about 

that case, therefore, supports the use of two baseline analyses that may skew the environmental 

picture accompanying a proposed federal action.  

                                                 
8  Indeed, the court suggests that the service originally identified three “action” alternatives 
and three “no action” alternatives, and removed two of those alternatives from detailed study.  
688 F. Supp. 2d at 1256. 



 
 

29 
 

 Finally, Federal Defendants’ only relevant case is Conservation Northwest v. Rey, which 

indeed involved two no action alternatives.  The court there noted the importance of an accurate 

baseline no action alternative: 

The Court is skeptical that an agency may ignore even limited or minor changes 
to the status quo when calculating a no-action alternative.  The no-action 
alternative must accurately reflect the state of the world at the time of the EIS.  
Allowing an agency to ignore a change by deciding that it is of little consequence 
is a slippery slope to eroding the meaningfulness of a baseline.  The Agencies 
provided no legal citations for this proposition, and the Court can find none. 
 

674 F. Supp. 2d at 1246 n.12.  Just like in the present circumstance, the case involved the 

management of federal lands, as well as a complicated litigation history that presented the need 

for more thought than usual in identifying an appropriate baseline and no action alternative.  

During the course of the agency’s efforts in reacting to the litigation, the agency prepared two no 

action alternatives.  The plaintiffs there challenged the issuance of two no action alternatives, 

because neither no action alternative reflected the appropriate baseline—or, no action alternative.  

Id. at 1246.  And when responding to plaintiffs’ claim that two no action alternatives made little 

sense, the court agreed: “rationally, there can be only one baseline.”  Id. at 1247.  The court, 

therefore, continued by concluding that “the agencies were obligated to provide a single, 

comprehensive no-action alternative that accurately represented the status quo.”  Id.  

 Consequently, as plaintiff explained in its motion for summary judgment, that is what 

happened here, as well, and requires that this Court similarly conclude that NPS violated NEPA.  

Agencies should not, as Federal Defendants suggest, be permitted to ratchet-up a baseline based 

upon a Consent Decree.  NEPA and the APA set forth important processes for public 

participation in agency decisionmaking processes.  Federal Defendants’ and Defendant-

Intervenors’ arguments would allow agencies to enter into consent decrees with limited 

interested parties and adopt a relatively extreme position, and later in the course of its public 



 
 

30 
 

process assert that a more moderate proposed action (compared to the terms of the consent 

decree) would not have adverse impacts or would even have positive impacts on interests clearly 

adversely impacted by the course of the agency’s actions through the consent decree and 

subsequent public process. In such course, stakeholders who might not be party to the consent 

decree and other members of the public would be denied the opportunity to claim that their 

interests are adversely impacted by the agency’s actions, because relative to the consent decree 

in which they had no participation, they were not.  Such a position is untenable as a matter of 

sound public policy and the public participation objectives so fundamental to NEPA and the 

APA. 

CONCLUSION 

As reflected in Federal Defendants’ and Defendant-Intervenors’ continuing refusal to 

acknowledge the full legal name of the Cape Hatteras National Seashore Recreational Area in 

developing the Final Plan and FEIS, NPS never gave any meaningful consideration to preserving 

public access to ensure the continued public use and enjoyment of CHNSRA for recreational 

purposes and the related impacts on visitors and local communities.  Largely disregarding the 

human element of NPS’s obligations in managing CHNSRA, NPS failed to meet its obligations 

under the APA, NEPA, Enabling Act, and Organic Act.  The practical result is a Final Plan that 

unreasonably and unnecessarily restricts public access to and recreational use of CHNSRA, 

rather than one that would both sufficiently provide for the protection of Park resources and 

ensure that the Park’s beaches remain accessible for public use and enjoyment as contemplated 

by Congress when it established the area.  For the foregoing reasons, CHAPA respectfully asks 

this Court to grant its Motion for Summary Judgment, and to deny Federal Defendants’ and 

Defendant-Intervenors’ Cross-Motions for Summary Judgment, on all claims, and to remand the 

decision to the agency for reconsideration in compliance with all applicable legal requirements. 
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Respectfully submitted, this 16th day of January, 2014. 

/s/ Jonathan D. Simon 
       

Jonathan Simon (DC Bar 463501) 
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Washington, D.C. 20007 
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Fax: 202-338-2416 
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/s/ Todd S. Roessler. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

NORTHERN DIVISION 
 

No. 2:13-cv-1-BO 
 

CAPE HATTERAS ACCESS PRESERVATION 
ALLIANCE, 
 
   Plaintiffs, 
 
 v. 
 
S.M.R. JEWELL, et al., 
 
   Defendants, 
 
and 
 
DEFENDERS OF WILDLIFE, NATIONAL 
AUDUBON SOCIETY, AND NATIONAL 
PARKS CONSERVATION ASSOCIATION, 
 
   Defendant-Intervenors. 
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